AMERICA’'S

eivsicen. WA SHINGTON UPDATE

GROUPS= *

June 28, 2024

Welcome to Washington Update, the weekly e-newsletter on the latest health
care happenings in the nation’s capital that affect APG's members.

To our subscribers: Washington Update will not publish next week
due to the July 4th holiday. It will return on July 12.
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In Rejecting Longstanding Legal Framework,
Supreme Court Casts Vast Cloud Over Federal
Regulations

In a decision with far-reaching implications for all federal regulatory
agencies — including those charged with administering health-care
statutes — the Supreme Court in a 6-3 vote this week rejected the
longstanding “Chevron deference” framework compelling federal courts
to defer to a federal agency's interpretation of an ambiguous or unclear
statute that Congress delegated to the agency to administer. The
decision now casts an enormous cloud over what dissenting Justice Elena
Kagan termed the regulatory “warp and woof of modern government,”
and "is likely to produce large-scale disruption” as the executive branch,
agencies, and lower courts struggle to understand the consequences.


https://link.apg.-T8U6Q

In lawsuits brought by commercial fishing groups challenging a federal
regulation, the Court reexamined its earlier 1984 decision and resulting
framework through which courts defer, in certain circumstances, to
agencies' reasonable interpretation of the statutes they administer. The
majority opinion, written by Chief Justice John Roberts, said that the
Chevron doctrine violated the law governing federal administrative
agencies in its presumption that ambiguities in other laws “are implicit
delegations of authority by Congress” to these agencies to interpret the
ambiguities. “Agencies have no special competence in resolving
statutory ambiguities. Courts do,” Roberts wrote. Justice Neil Gorsuch
concurred: "Today, the Court places a tombstone on Chevron no one can
miss.”

Scope of ruling: Although Roberts wrote that the Court’s latest decision
would not “call into question” the 70 prior Supreme Court and roughly
17,000 lower court decisions that relied on the Chevron framework,” it
clearly “threatens regulations in countless areas, including the
environment, health care and consumer safety,” the New York Times said.
APG will monitor the near-term consequences for federal health care
regulations of interest to member organizations and keep them apprised.
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Preventive Services Mandated in Affordable Care Act
Mostly Survive a Court Challenge - For Now

Health insurance plans and many Medicaid programs must maintain
mandated coverage for preventive services at no cost to enrollees when
those services have received an A or B grade from the United States
Preventive Services Task Force (USPSTF) — at least for now. But in the
wake of a complicated federal appeals court decision in a case involving
these Affordable Care Act (ACA) mandates, multiple aspects of the lawsuit
could be headed to the Supreme Court.

The Fifth Circuit Court of Appeals’ decision came in a case brought by
Texas individuals and Christian-based for-profit companies that
contended that the ACA's preventive services mandate was
unconstitutional. The plaintiffs also claimed that the related requirement
to cover preexposure prophylaxis (PrEP) for HIV prevention violated their
religious rights.

Implications: In what the appeals court accurately termed a “mixed bag”
decision, it partly affirmed the lower court’s decision against the
preventive services mandate, agreeing that it was unconstitutional
because of its linkage to USPSTF and the “unreviewable power” that the
panel wields. But at the same time, the appeals court partly reversed
other aspects of the lower court’s ruling, overturning its nationwide
injunction against preventive services mandate. It also sent a separate
argument over coverage for contraception and vaccines back to the lower
court for further review.
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The clearest takeaway from the Fifth Circuit's decision is that, for the
preventive services mandate to be constitutional, members of the
USPSTF will now have to be nominated by the President and confirmed
by the Senate, as required under the Constitution's appointments
clause. The picture is muddier for contraceptive and vaccines coverage,
as those ACA provisions are linked to decisions by other entities — namely,
the recommendations of the CDC's Advisory Committee on
Immunization Practices (ACIP), the Food and Drug Administration’s
approval of contraceptives, and the provision of other women'’s health
services required by the federal Health Resources and Services
Administration. For procedural reasons, the appeals court sent the
dispute over these benefits and the underlying issues back to the lower
court. Even as that action continues, however, plaintiffs or the federal
government could still appeal other aspects of the case to the Supreme
Court for consideration in next year's term.
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Providers Will Soon Face Penalties
Through Information Blocking Final Rule

Health care providers will soon have to comply with rules about
sharing information with patients in a timely manner to avoid new
penalties. The change stems from a federal final rule that
establishes the specific disincentives — or penalties — for health care
providers that have committed so-called information blocking as
defined in the 2016 Cures Act.

The new disincentives, which will go into effect in 30 days, differ in
their application to clinicians depending how they participate in
Medicare, as follows:

¢ Ifthey have committed information blocking, Medicare
Shared Savings Program (MSSP) ACOs and the clinicians who
participate in them may be ineligible to participate in the
program for at least a year, starting in 2025.

e Physicians and group practices that commit information
blocking and participate in traditional Medicare may be
determined to not be meaningful electronic health record
users. They would thus receive a zero score in the Merit-
based Incentive Payment System (MIPS) Promoting
Interoperability performance category and be ineligible for a
positive MIPS payment adjustment.

HHS indicated that information blocking regulations will continue
to evolve through future rulemaking — for example, by establishing
disincentives for the Medicaid and Marketplace plans.
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Measures To Accelerate Value-Based Care
Advanced In House Panel Hearing

Revamping the means of setting ACO spending benchmarks,
lightening these organizations' reporting burden, and continuing
the Advanced Alternative Payment Model (AAPM) bonuses beyond
this year were among measures aired at a House hearing this
week. Witnesses told members of the Ways & Means health
subcommittee that such steps were essential to retain providers in
alternative payment models, let alone to draw others into them.

Witnhesses made the oft-voiced complaint that the current process
of setting ACO benchmarks constitutes “a race to the bottom,” as
one witness put it, as ACOs that lower their spending are in effect
penalized when their subsequent spending benchmarks fall - the
so-called “ratchet effect.” Rural providers, in particular, need APMs
that are “simple and easy to both understand and implement” and
that build on infrastructure that rural practices already have, such as
existing electronic health record systems, said Sarah Chouinard, MD,
chief medical officer of the rural health organization Main Street
Health.

Rural concerns: Responding to Chouinard’'s comment that “every
member of a rural care team needs to work at the top of his or her
license,” one panel member, Rep. Adrian Smith (R-NE), cited a bill he
cosponsored that would allow patients receiving primary care from
nurse practitioners, clinical nurse specialists, and physician
assistants to be attributed to ACOs. Currently, Medicare
beneficiaries are assigned to Medicare Shared Savings Program
ACOs if they receive the plurality of their primary care services from
the ACO’s primary care physicians, or if they visit another of these
types of practitioners but also receive at least one primary care
service from a physician within 24 months.
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In Case You Missed It

e The Supreme Court blocked the Purdue Pharma opioid settlement
because it shielded the Sackler family from lawsuits, but also
secured billions of dollars to address the opioid crisis.

e The High Court also allowed emergency abortions to resume in
Idaho without ruling on whether the federal EMTALA law protects
such procedures nationwide.

¢ The House Republicans' fiscal 2025 appropriations bill for the
Departments of Labor, Health and Human Services, and Education


https://link.apg._u1EMufdbg
https://link.apg.-A
https://link.apg.
https://link.apg.org/c/7/eyJhaSI6Njk4MDUxNDQsImUiOiJqY2FsbGFoYW5AYXBnLm9yZyIsInJpIjoiY29udGFjdC0zZjM5MDY5MzMyNDFlZTExYmRmMzAwMjI0ODAyZWQ1Yi1iYzkwYWJkYjZjNTg0Y2VhODc0NzEyYTVkMjNhMDY2ZSIsInJxIjoiMDItYjI0MTgwLWRjZTAwM2M1NmEwYTRlMTZiN2MyNmJmZjkzZDgwOWI3IiwicGgiOm51bGwsIm0iOmZhbHNlLCJ1aSI6IjkiLCJ1biI6IiIsInUiOiJodHRwczovL3d3dy5jb25ncmVzcy5nb3YvYmlsbC8xMTh0aC1jb25ncmVzcy9ob3VzZS1iaWxsLzc2NjU_cT17JTIyc2VhcmNoJTIyJTNBJTIyQUNPK0Fzc2lnbm1lbnQrSW1wcm92ZW1lbnQrQWN0JTIyfSZzPTEmcj0xJl9jbGRlZT1vZnN1Q0g2VGpMekVFNE5DaGdibUZuVnhHbUhkM3lVWDh4VXd0ZWdIVk5mdEdGTmFzenMzVU1JbGFESWJYWDJUJnJlY2lwaWVudGlkPWNvbnRhY3QtM2YzOTA2OTMzMjQxZWUxMWJkZjMwMDIyNDgwMmVkNWItYmM5MGFiZGI2YzU4NGNlYTg3NDcxMmE1ZDIzYTA2NmUmZXNpZD03MGQ3MmFlMC0zYTMyLWVmMTEtODQwYS02MDQ1YmQwMWRlZGUifQ/nh2NKsAVLGr-kvYwGwzNSg
https://link.apg.org/c/7/eyJhaSI6Njk4MDUxNDQsImUiOiJqY2FsbGFoYW5AYXBnLm9yZyIsInJpIjoiY29udGFjdC0zZjM5MDY5MzMyNDFlZTExYmRmMzAwMjI0ODAyZWQ1Yi1iYzkwYWJkYjZjNTg0Y2VhODc0NzEyYTVkMjNhMDY2ZSIsInJxIjoiMDItYjI0MTgwLWRjZTAwM2M1NmEwYTRlMTZiN2MyNmJmZjkzZDgwOWI3IiwicGgiOm51bGwsIm0iOmZhbHNlLCJ1aSI6IjEwIiwidW4iOiIiLCJ1IjoiaHR0cHM6Ly93d3cuc3VwcmVtZWNvdXJ0Lmdvdi9vcGluaW9ucy8yM3BkZi8yMy0xMjRuZXdfMmJvMi5wZGY_X2NsZGVlPW9mc3VDSDZUakx6RUU0TkNoZ2JtRm5WeEdtSGQzeVVYOHhVd3RlZ0hWTmZ0R0ZOYXN6czNVTUlsYURJYlhYMlQmcmVjaXBpZW50aWQ9Y29udGFjdC0zZjM5MDY5MzMyNDFlZTExYmRmMzAwMjI0ODAyZWQ1Yi1iYzkwYWJkYjZjNTg0Y2VhODc0NzEyYTVkMjNhMDY2ZSZlc2lkPTcwZDcyYWUwLTNhMzItZWYxMS04NDBhLTYwNDViZDAxZGVkZSJ9/DD_zzQN7QKpCKf_XUo36yA
https://link.apg._6-BbtRHYMSl2vJbX5YgHw
https://link.apg.org/c/7/eyJhaSI6Njk4MDUxNDQsImUiOiJqY2FsbGFoYW5AYXBnLm9yZyIsInJpIjoiY29udGFjdC0zZjM5MDY5MzMyNDFlZTExYmRmMzAwMjI0ODAyZWQ1Yi1iYzkwYWJkYjZjNTg0Y2VhODc0NzEyYTVkMjNhMDY2ZSIsInJxIjoiMDItYjI0MTgwLWRjZTAwM2M1NmEwYTRlMTZiN2MyNmJmZjkzZDgwOWI3IiwicGgiOm51bGwsIm0iOmZhbHNlLCJ1aSI6IjEyIiwidW4iOiIiLCJ1IjoiaHR0cHM6Ly9kb2NzLmhvdXNlLmdvdi9tZWV0aW5ncy9BUC9BUDA3LzIwMjQwNjI3LzExNzQ3NS9CSUxMUy0xMTgtU0MtQVAtRlkyMDI1LUxhYm9ySEhTLUZZMjVMSEhTU3ViY29tbWl0dGVlTWFyay5wZGY_c21fZ3VpZD1Oell5T1RZMmZESXlOekV6TmpRNGZDMHhmSE5rWlc1MGVtVnlRR0Z3Wnk1dmNtZDhOekV6TkRJMk1IeDhNSHd3ZkRJeE9USTJOekE1T1h3NU5UTjhNSHd3Zkh3M05UY3pOekI4TUEyKSZfY2xkZWU9b2ZzdUNINlRqTHpFRTROQ2hnYm1GblZ4R21IZDN5VVg4eFV3dGVnSFZOZnRHRk5hc3pzM1VNSWxhREliWFgyVCZyZWNpcGllbnRpZD1jb250YWN0LTNmMzkwNjkzMzI0MWVlMTFiZGYzMDAyMjQ4MDJlZDViLWJjOTBhYmRiNmM1ODRjZWE4NzQ3MTJhNWQyM2EwNjZlJmVzaWQ9NzBkNzJhZTAtM2EzMi1lZjExLTg0MGEtNjA0NWJkMDFkZWRlIn0/r8_lOLJ52OAOtihwN9Q_iQ

would cut the agencies’ funding by 11 percent, eliminate the
Agency for Healthcare Research and Quality, and eliminate
funding for the Title X Family Planning program -- among other
controversial measures that would set the bill on a collision course
with the Democratic-controlled Senate.

¢ Interactions between Medicare drug price negotiation and
changes in Part D benefits could actually raise out-of-pocket
spending for 3.5 million Part D enrollees, says a new Milliman
report sponsored by the pharmaceutical manufacturers’ trade
group, PhRMA.

e Adraft framework for testing the quality of health care artificial
intelligence tools was released by the Coalition for Health Al, which
seeks public comment for the next 60 days before it finalizes the
framework.

e CMS alerted pharmacists to the possibility of a late September
national coverage decision for preexposure prophylaxis (PreP)
using antiretroviral drugs to prevent HIV and provided a FAQ.

APG Announcements And Offerings

e The next APG ACO REACH Coalition webinar will be Thursday, July
1, from 4:00 - 5:00 pm EDT. Members can register here.

e The next APG Government Relations/Public Policy Forum
webinar will be Wednesday, July 17,12:00 - 1:00 pm
EDT. Members can register here.

e Want to get more involved in APG's Federal advocacy efforts?
Join APG Advocates today.

e Mark your calendars now for APG's Annual Fall Conference 2024,
November 11 -13 in Washington, DC.

Know people who may enjoy receiving Washington Update? Forward this email and have them
contact communications@apg.org to be added to the subscription list. Visit APG’s website for more
news and resources, or contact a member of APGC’'s Washington, DC, policy team below.

Valinda Rutledge, EVP, Advocacy and Education ..., vrutledge@apg.org
Jennifer Podulka, Senior Vice President, Federal Policy ..... ...................... jpodulka@apg.org
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